Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


! of the United States Court of Appeals for 
: the Federal Circuit and the United 
States Court of International Trade 


JULY 1, 1987 


This issue contains: 
U.S. Customs Service 
T.D. 87-79 Through 87-86 
U.S. Court of International Trade 
Slip Op. 87-63 Through 87-66 
Abstracted Decisions: 
Valuation: V87/137 Through V87/204 
Decisions of the CAFC 


THE DEPARTMENT OF THE TREASURY 
U.S. Customs Service 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
U.S. Customs Service are subject to correction for typographical or 
other printing errors. Users may notify the U.S. Customs Service, 
Office of Logistics Management, Printing and Distribution Branch, 
Washington, D.C. 20229, of any such errors in order that corrections 
may be made before the bound volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





U.S. Customs Service 
Treasury Decision 


(T.D. 87-79) 
FOREIGN CURRENCIES 


Daity Rates FoR CouNTRIES Not ON QUARTERLY List 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 

May 1, 1987 ${007547 
South Korea won: 

May 1, 1987 .001193 
Taiwan N.T. dollar: 

May 1, 1987 .030303 


(LIQ-03-01 S:COM CIE) 


Date: June 10, 1987. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 87-80) 


FOREIGN CURRENCIES 
Datty Rates FoR CounTRIES Nort ON QUARTERLY List 
The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
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shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 
May 4, 1987 
May 5, 1987 
May 6, 1987 
May 7, 1987 
May 8, 1987 
South Korea won: 
May 4, 1987 
May 5, 1987 
May 6, 1987 
May 7, 1987 
May 8, 1987 
Taiwan N.T. dollar 
May 4, 1987 .030395 
May 5, 1987 .030460 
May 6, 1987 .030516 
May 7, 1987 .030581 
May 8, 1987 .030628 


y 
(LIQ-03-01 S:COM CIE) 


Date: June 10, 1987. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 87-81) 


FOREIGN CURRENCIES 


Datty Rates FoR CouNTRIES NoT ON QUARTERLY LIST 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 





U.S. CUSTOMS SERVICE 


Greece drachma: 
May 11, 1987 
May 12, 1987 
May 13, 1987 
May 14, 1987 .......... ip igitgaixndeahbane 
May 15, 1987 
South Korea won: 
ee EE. kisi dacs endo dbs inaenerenanes 
May 12, 1987 
May 13, 1987 
May 14, 1987 
May 15, 1987 
Taiwan N.T dollar: 
Rs SOE so vecetncevans Sh edeviessceeau 
May 12, 1987 
May 13, 1987 
May 14, 1987 
May 15, 1987 


(LIQ-03-01 S:COM CIE) 
Date: June 10, 1987. 


ANGELA DeGaETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 87-82) 


FOREIGN CURRENCIES 
Datty Rates ror Countries Not ON QUARTERLY List 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 
May 18, 1987 
May 19, 1987 
May 20, 1987 
May 21, 1987 
May 22, 1987 
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South Korea won: 
May 18, 1987 .001203 
May 19, 1987 .001205 
May 20, 1987 .001205 
May 21, 1987 .001208 
May 22, 1987 .001208 
Taiwan N.T. dollar: 
May 18, 1987 .030950 
May 19, 1987 .031017 
May 20, 1987 .031075 
May 21, 1987 .031143 
May 22, 1987 .031221 


(LIQ-03-01 S:COM CIE) 


Date: June 10, 1987. 
ANGELA DeGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 87-83) 


FOREIGN CURRENCIES 
Datty Rates For CountRIES Not ON QUARTERLY LIST 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 
May 26, 1987 $.007432 
May 27, 1987 .007366 
May 28, 1987 .007366 
May 29, 1987 .007361 
South Korea won: 
May 26-27, 1987 .001208 
May 28, 1987 .001207 
May 29, 1987 .001210 
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Taiwan N.T. dollar: 
May 26, 1987 .031427 
May 27, 1987 031486 
May 28, 1987 .031556 
May 29, 1987 .031636 


(LIQ-03-01 S:COM CIE) 


Date: June 10, 1987. 
ANGELA DeGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 87-84) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 


tum or more from the quarterly rate published in Treasury Deci- 
sion 87-52 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert.such currency into currency 
of the United States, conversion shall be at the following rates. 


Japan yen: 
May 4, 1987 $.007189 
May 5, 1987 .007211 
May 6, 1987 
May 7, 1987 
May 8, 1987 
United Kingdom pound: 
May 5, 1987 
May 6, 1987 


(LIQ-03-01 S:COM CIE) 


Date: June 10, 1987. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 87-85) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 87-52 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Japan yen: 
May 12, 1987 
May 13, 1987 
May 14, 1987 
May 15, 1987 


(LIQ-03-01 S:COM CIE) 


Date: June 10, 1987. 
ANGELA DeGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 87-86) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 87-52 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Japan yen: 
May 20, 1987 $.007154 
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United Kingdom pound: 
May 18, 1987 
May 19, 1987 
May 20, 1987 


(LIQ-03-01 S:COM CIE) 
Date: June 10, 1987. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 87-63) 


NATIONAL Pork Propucers CouNCIL AND WILSON Foops CorpP., PLAINTIFF v. 
UNITED STATES, DEFENDANT, AND CANADIAN Meat CounciL, ET AL. DEFEND- 
ANT-INTERVENORS 


Court No. 85-09-01209 


Before DiCar1o, Judge. 


Plaintiffs challenge a final determination by the United States International 
Trade Commission (Commission) that the United States industry producing un- 
processed pork is not materially injured or threatened with material injury, and that 
the establishment of an industry in the United States is not materially retarded, by 
reason of Canadian imports of fresh, chilled or frozen pork. Plaintiffs contend that 
the Commission erred in basing its determination that the domestic industry produc- 
ing unprocessed pork consists only of domestic pork packers on a finding of insuffi- 
cient economic integration between domestic swine growers and pork packers. Plain- 
tiffs also assert the Commission’s determinations that there is no material injury or 
threat of material injury to the domestic industry consisting of the domestic pork 
packers by reason of Canadian imports of unprocessed pork are not supported by 
substantial evidence. 

Held: The Commission did not exceed its discretion in determining the relevant 
domestic industry in this investigation. The Commission may require a showing of 
economic integration as a prerequisite to determining whether swine growers are to 
be included with pork packers as the domestic industry producing fresh, chilled or 
frozen pork. The Commission’s determination that swine growers are not part of the 
unprocessed pork producing industry due to a lack of sufficient economic integration 
is supported by substantial evidence and in accordance with law. 

The Commission’s determinations that there is no material injury or threat of ma- 
terial injury to the domestic industry producing unprocessed pork are supported by 
substantial evidence. 

[The action is dismissed.] 


(Decided May 28, 1987) 


Thompson, Hine and Flory (Mark Roy Sandstrom and Kathryn A. Dobbs) for 
plaintiff. 

Lyn M. Schlitt, General Counsel, U.S. International Trade Commission (Randi S. 
Field) for defendant. 

Arnold & Porter (Lawrence A. Schneider, Douglas A. Dworkin and David E. Green; 
Alan O. Sykes, of counsel) for defendant-intervenors. 
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MEMORANDUM OPINION AND ORDER 


DiCar.to Judge: Plaintiffs bring an action under section 516A of 
the Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(a\(2)BXii) 
(Supp. III 1985) challenging the final negative injury determination 
by the United States International Trade Commission (Commission) 
in Live Swine and Pork From Canada, Inv. No. 701-TA-224, USITC 
pub. 1733 (1985). The Court has jurisdiction under 28 U.S.C. 
§§ 1581(c) and 2632(c) (1982). The Court holds that the challenged 
determination is supported by substantial evidence and in accord- 
ance with law. 


I. BACKGROUND 


The National Pork Producers Council (NPPC) representing do- 
mestic producers of live swine filed a petition with the Department 
of Commerce, International Trade Administration and the Commis- 
sion seeking the imposition of countervailing duties on imports of 
live swine and fresh, chilled or frozen pork from Canada. The Wil- 
son Foods Corporation later joined in the petition as a co-petitioner 
representing pork packers. 

In its final determination, the Commission reversed a prelimi- 
nary decision that swine growers and unprocessed pork packers 
should be treated as a single industry in determining material inju- 
ry. USITC pub. 1733 at 3-7; see Live Swine and Pork From Canada, 
Inv. No. 701-TA-224, USITC pub. 1625 (1984). The final determina- 
tion held that live swine and fresh, chilled or frozen pork are two 
distinct products, that growers constitute the domestic industry pro- 
ducing live swine, and that only pork packers constitute the domes- 
tic industry producing fresh, chilled or frozen pork because there is 
not sufficient economic integration between swine growers and pork 
packers to justify including the growers in the domestic industry 
producing unprocessed pork. The Commission found that the domes- 
tic industry producing live swine is materially injured by reason of 
Canadian imports of live swine, but that the domestic industry pro- 
ducing unprocessed pork is not materially injured or threatened 
with material injury, and such industry is not materially retarded, 
by reason of imports from Canada of fresh, chilled or frozen pork. 
USITC pub. 1733 at 1-18. 

Plaintiffs move pursuant to Rule 56.1 of the rules of this Court 
for judgment upon the agency record. The question presented are 
(1) whéther the Commission erred in its determination that the do- 
mestic unprocessed pork producing industry consists only of the do- 
mestic pork packers and does not include the domestic swine grow- 
ers because of the lack of sufficient economic integration between 
swine growers and pork packers, (2) whether the finding of no mate- 
rial injury to a domestic pork producing industry, consisting solely 
of pork packers, by reason of Canadian imports of fresh, chilled or 
frozen pork is supported by substantial evidence and (3) whether 
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the finding of no threat of material injury to such domestic pork 
producing industry by reason of Canadian pork imports is sup- 
ported by substantial evidence. 


II. Discussion 


A. Determination of the Domestic Industry 


In deciding whether to include swine growers within the domestic 
industry producing fresh, chilled or frozen pork, the Commission 
noted that in several prior agricultural investigations growers of a 
raw agricultural product and producers of a processed agricultural 
product were treated as a single industry when certain criteria 
were met: 


First, the Commission has considered the extent to which the 
raw product enters into a single line of production resulting in 
the processed product. Second, the Commission has examined 
the degree of economic integration between growers and pack- 
ers, often looking at the legal relationship between the two 
groups. For example, if there is substantial interlocking owner- 
ship, if there are shared revenues, or if, contractually, the 
prices paid to producers directly control the prices to growers, 
then both groups can be more certainly affected in a like 
manner. 


USITC pub. 1733 at 5-6. 
Applying these factors in the live swine and pork investigation, 


the Commission concluded: 


Initially, we note that the “single, continuous line of produc- 
tion” standard has been met in that the raw product is primari- 
ly sold in only one market, and the primary purpose of raising 
slaughter hogs is to produce pork meat. The requisite integra- 
tion of economic interest in this investigation, however, is lack- 
ing. Less than 5 percent of packing facilities are owned by the 
growers. Virtually none of the grower facilities are owned by 
es. Further, the petitioners have conceded that the price 
or op are not linked by contract to the prices received by the 
packers. 

While the absence of a legal relationship between growers 
and packers is not determinative of the absence of economic in- 
tegration, we are unpersuaded by the petitioners’ contention 
that an integration of economic interest can be reflected we 
by a high price correlation between live swine and fresh, c 
led, or frozen pork. We therefore, cannot find that growers 
should be included into a single industry with packers produc- 


ing pork. 


Id. at 6-7 (footnotes omitted). 

Plaintiffs argue that the Commission’s exclusion of the swine 
growers from the unprocessed pork industry on the basis that there 
is a lack of sufficient economic integration between swine growers 
and pork packers is contrary to congressional intent and claim that 
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a finding of a single continuous line of production has been suffi- 
cient in prior Commission investigations for including growers of a 
raw agricultural product with the producers of the processed prod- 
uct when the processing added only minimal value to the processed 
product investigated. Plaintiffs assert alternatively that even if eco- 
nomic integration may~be required, it was demonstrated in this 
case. 

In reviewing final Commission determinations in countervailing 
duty investigations, the Court is directed by Congress to hold un- 
lawful those determinations found “to be unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with 
law.” 19 U.S.C. § 1516a(b\(1)(B) (1982). As stated by our appellate 
court, “[a] reviewing court must accord substantial weight to an 
agency’s interpretation of a statute it administers.” American Lamb 
Co. v. United States, 4 Fed. Cir. ——, 785 F.2d 994, 1001 (1986) (cit- 
ing Zenith Radio Corp. v. United States, 437 U.S. 443, 450-51 (1978); 
Udall v. Tallman, 380 U.S. 1, 16 (1965)). 

The initial issue raised by plaintiffs is whether the Commission 
violated congressional intent. In support of their argument that it 
did violate the intent of Congress, plaintiffs cite the Senate Finance 
Committee Report on the Trade Agreements Act of 1979 where the 
Committee stated: 


Because of the special nature of agriculture, including the cy- 
clical nature of much of agriculture production, special 
problems exist in determining whether an agricultural industry 


is materially injured. For example, in the livestock sector, cer- 
tain factors relating to the state of a particular industry within 
that sector may appear to indicate a favorable situation for 
that industry when in fact the opposite is true. Thus, gross 
sales and employment in the industry producing beef could be 
increasing at a time when economic loss is occurring, i.e., cattle 
herds are being liquidated because prices make the mainte- 
nance of the herds unprofitable. 


S. Rep. No. 249, 96th Cong., 1st Sess. 88, reprinted in 1979 U.S. Code 
Cong. & Admin. News 381, 474. Plaintiffs assert Congress intended 
through this example involving livestock that producers of the live 
animal be included in the industry producing unprocessed meat 
products from the animal, and argue that by requiring economic in- 
tegration between swine growers and pork packers the Commission 
violated this clear congressional intent and erred as a matter of 
law. 

Under the statutory framework provided by Congress, the Com- 
mission is directed in certain countervailing duty investigations to 
reach a final determination as to whether the domestic United 
States industry is materially injured by reason of foreign imports. 
See 19 U.S.C. § 1671d(b) (1982 & Supp. III 1985). In determining 
what constitutes the domestic industry in an investigation, the 
Commission is guided by certain statutory definitions. The term “in- 
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dustry” is defined as “the domestic producers as a whole of a like 
product, or those producers whose collective output of the like prod- 
uct constitutes a major proportion of the total domestic production 
of that product * * *.” 19 U.S.C. § 1677(4)(A) (1982 Supp. III 1985). 
The term “like product” is defined as “‘a product which is like, or in 
the absence of like, most similar in characteristics and uses with, 
the article subject to an investigation.” 19 U.S.C. § 1677(10) (1982). 
This statutory design does not prohibit the Commission from requir- 
ing economic integration before including swine growers in the in- 
dustry producing unprocessed pork. 

The passage from the Senate Finance Committee Report, further- 
more, is not a clear expression of legislative intent that the growers 
of animals be included as part of the domestic industry in an inves- 
tigation of a product made from the animal. That passage appears 
in the Committee’s discussion of what factors are to be considered 
by the Commission in making a determination as to whether an in- 
dustry is materially injured and is intended to alert the Commission 
to be cautious in making its definition of the relevant industry so as 
to consider the special economic realities associated with agricul- 
ture. The warning and guidance offered by the Committee “is a far 
cry from the promulgation of a general rule that in all cases the 
producers of agricultural raw products [including livestock] be 
joined with the industry producing the final product.” American 
Grape Growers v. United States, 9 CIT ——, 604 F. Supp. 1245, 1247 
(1985). 

The Commission takes the position that under the statutory 
scheme for defining the relevant industry for investigation, and in 
light of the warning and guidance offered in the passage from the 
Senate Finance Committee Report, it acted properly in determining 
that the unprocessed pork producing industry includes only the 
pork packers and not the swine growers because of a lack of suffi- 
cient economic integration between the two. The Court holds that 
this position taken by the Commission in interpreting the statutory 
framework is reasonable and according to law. 

Plaintiffs argue, however, that the Commission’s determination is 
not in harmony with prior agricultural investigations in which the 
Commission found a single line of continuous production to be suffi- 
cient evidence to justify including growers of a raw product with 
the producers of a processed agricultural product when the process- 
ing added only minimal value to that processed product. In past ag- 
ricultural investigations, according to plaintiffs, any evidence of ec- 
onomic, integration was relied upon only as further proof that the 
domestic industry should be defined to include growers. 

Defendant concedes that in the final determination in Fish, 
Fresh, Chilled or Frozen, Whether or Not Whole, But Not Otherwise 
Prepared or Preserved From Canada, Inv. No. 701-TA-40, USITC 
pub. 1066 (1980) the Commission found that fishermen and proces- 
sors comprised the relevant domestic industry producing fillets sole- 
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ly on the ground that almost all of the fisherman’s catch was con- 
verted to fillets. Defendant argues that since this first investigation 
involving agricultural products following the Trade Agreements Act 
of 1979, the Commission has required some finding of economic in- 
tegration before including producers of the raw agricultural product 
in the industry with the processed product under investigation. 

Upon review of prior Commission investigations involving agri- 
cultural products, the Court is not persuaded, as plaintiffs argue, 
that the Commission relied solely upon a requirement of a single 
continuous line of production in reaching its decision as to the rele- 
vant industry. In these other agricultural investigations there was 
evidence before the Commission concerning economic integration. 
See, e.g., Lamb Meat From New Zealand, Inv. No. 701-TA-80, 
USITC pub. 1191, 8-10 (1981); Frozen Concentrated Orange Juice 
From Brazil, Inv. No. 701-TA-184, USITC pub. 1283, 6-7 (1982); 
Certain Red Raspberries from Canada, Inv. No. 731-TA-196, USITC 
pub. 1565, 7-8 (1984). 

Plaintiffs’ claim that a single continuous line of production is suf- 
ficient in this investigation also depends upon its allegation that the 
processing of the raw agricultural product (swine) adds only mini- 
mal value to the investigated agricultural product (pork). In finding 
that live swine and unprocessed pork are two different products, the 
Commission listed a variety of distinguishing factors, including its 
conclusion that “[t]o be converted into pork, live swine must be sub- 
jected to the slaughtering process during which they are stunned, 
bled, scalded, dehaired, decapitated, and eviscerated. These packing 
operations add substantial value by transforming the live animal 
into pork.” USITC pub. 1733 at 4. The Court finds this conclusion to 
be supported by substantial evidence, and thus plaintiffs’ claim that 
the domestic industry producing unprocessed pork presents a spe- 
cial case for relying upon a single continuous line of production as 
sufficient justification for including swine growers is without merit. 

Plaintiffs alternatively contend that the Commission improperly 
focused upon the lack of legal relationships between swine growers 
and pork packers in reaching its determination that the requisite 
economic integration in this investigation is lacking. Plaintiffs ar- 
gue that legal relationships such as interlocking ownership, shared 
revenues or contractual arrangements that make the price of the 
raw agricultural product contingent upon the price received for the 
processed product should not be preconditions to finding economic 
integration. According to plaintiffs, evidence on the record demon- 
strates a high price correlation between swine and pork prices suffi- 
cient to establish the required economic integration. 

The Commission, however, recognized and acknowledged in 
reaching its determination that “the absence of a legal relationship 
between growers and packers is not determinative of the absence of 
economic integration.” Jd. at 7. The Commission found that there 
was not sufficient integration of economic interest between swine 
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growers and pork packers to justify inclusion of the growers in the 
industry producing unprocessed pork. Part of the basis for this de- 
termination were its findings, on the record, that (1) “[lJess than 5 
percent of packing facilities are owned by growers;” (2) “[v]jirtually 
none of the grower facilities are owned by packers;” and (3) “the pe- 
titioners have conceded that the prices for hogs are not linked by 
contract to the prices received by the packers.” Jd. at 6-7. 

Regardless whether such findings alone would be sufficient to 
support this determination, evidence on the record also demon- 
strates that (1) growers benefit from high prices during shortage sit- 
uations while packers benefit from low prices during oversupply sit- 
uations; (2) packers compete for market share and need imported 
Canadian swine in order to fully utilize their existing capacity; (3) 
some packers wrote letters and sent telegrams in opposition to the 
NPPC petition and one packer testified in opposition at the Com- 
mission hearing; and (4) some packers further process pork into oth- 
er products and need Canadian imports to ensure an adequate 
supply of pork. The Commission is deemed to have considered the 
entire record, regardless whether it lists all the reasons supporting 
its decisions. See, e.g., Rhone Poulenc, S.A. v. United States, 8 CIT 
47, 55, 592 F. Supp. 1318, 1326 (1984); Maine Potato Council v. Unit- 
ed States, 9 CIT ——, 613 F. Supp. 1237, 1245 (1985). 

As to plaintiffs argument concerning price correlation, the Com- 
mission noted that “[e]ven if this correlation were to exist at any 
one point in time, it could change for any number of reasons (e.g., 
changes in non-hog costs of production for packers, pork marketing 
decisions, etc.).” USITC pub. 1733 at 7, n.15. 

The Court finds that substantial evidence on the record exists to 
support the Commission’s determination that there is insufficient 
economic integration between swine growers and pork packers to 
justify including the growers with the packers. The Court holds the 
determination that swine growers are not producers.of fresh, chilled 
or frozen pork and thus are not to be included in a material injury 
investigation of such pork industry because of a lack of sufficient ec- 
onomic integration is supported by substantial evidence and in ac- 
cordance with law. 

B. Material Injury Determination 


Plaintiffs contend the Commission’s decision that pork packers 
are not materially injured by imports of fresh, chilled or frozen 
pork is not supported by substantial evidence, asserting that the 
Commission underestimated evidence that imports of unprocessed 
pork from Canada have increased both absolutely and relative to 
domestic consumption and that the Commission ignored the price 
depressing effect of the Canadian imports and evidence of price un- 
dercutting and lost sales. 
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In making its determination whether the domestic industry has 
been materially injured by reason of imports, the statute directs the 
Commission to consider other factors: 


(i) the volume of imports of the merchandise which is the sub- 
ject of the investigation, 

(ii) the effect of imports of that merchandise on prices in the 
United States for like products, and 

(iii) the impact of imports of such merchandise on domestic 
producers of like products. 


19 U.S.C. § 1677(7)(B) (1982). 

With respect to volume of imports, the statute further provides 
that “[iJn evaluating the volume of imports of merchandise, the 
Commission shall consider whether the volume of imports of the 
merchandise, or any increase in that volume, either in absolute 
terms or relative to production or consumption in the United 
States, is significant.” 19 U.S.C. § 1677(7)(C)(i) (1982). In evaluating 
price impact, the Commission is directed by statute to consider 
whether: “(I) there has been significant price undercutting by the 
imported merchandise as compared with the price of like products 
of the United States, and (II) the effect of imports of such merchan- 
dise otherwise depresses prices to a significant degree or prevents 
price increases, which otherwise would have occurred, to a signifi- 
cant degree.” 19 U.S.C. § 1677(7)(C)ii) (1982). 

Data relied upon by the Commission show that the absolute vol- 
ume of imports of fresh, chilled or frozen pork from Canada in- 
creased from approximately 192 million pounds in 1981 to 269 mil- 
lion pounds in 1982, declining to 266 million pounds in 1983. The 
Canadian imports then rose to 345 million pounds in 1984 and in- 
creased to 108 million pounds in January-March 1985 as compared 
with 82 million pounds during the corresponding period in 1984. 
USITC pub. 1733 at 14. 

The Commission was not persuaded that these increases were sig- 
nificant in part because it also found that the Canadian imports 
represented only 1.9% of the United States market in 1982, 1.7% in 
1983, 2.2% in 1984, and 2.8% in January-March 1985. Also the 
Commission further found that “[t]he domestic industry retained 
virtually 97 percent of U.S. consumption.” Jd. at 14-15. 

The Commission reviewed the pricing data and “found no discern- 
ible trends regarding the effect of the subject imports on US. prices 
of fresh, chilled, or frozen pork,” stressing “that the price of U:S. 
pork generally rose at the same time that imports of fresh, chilled 
or frozen pork from Canada were increasing.” Jd. at 15. The Com- 
mission also stated that it found “only one instance of a confirmed 
lost sale” Jd.., and one Commissioner voting in the majority also 
noted with respect to underselling that the only pattern of pricing 
indicated higher prices for the Canadian pork. Jd. at n.55. 

In reviewing the Commission’s findings, the Court is not autho- 
rized by Congress to substitute its judgment for that of the agency 
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nor reweigh the evidence on the record, but rather must assess the 
evidence in order to find whether there is substantial support for 
the Commission’s determination. Corning Glass Works v. United 
States Int’l Trade Comm’n, 799 F.2d 1559, 1568 (Fed. Cir. 1986). 
“Substantial evidence is more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Consolidated Edison Co. v. NLRB, 305 US. 
197, 229 (1938), quoted in Matsushita Electric Indus. Co. v. United 
States, 750 F.2d 927, 933 (Fed. Cir. 1984). The Court must consider 
the record as a whole, and evidence on the record which detracts 
from the substantiality of the evidence relied on by the agency in 
making its determinations must be considered. See SSIH Equip. 
S.A. v. United States Int’l Trade Comm’n, 718 F.2d 365, 382 (Fed. 
Cir. 1983) (quoting Universal Camera Corp. v. NLRB, 340 U.S. 474, 
477, 488 (1951)). 

Plaintiffs argue that evidence on the record demonstrates signifi- 
cant increases in the volume of Canadian imports and proof of the 
detrimental impact such imports have on United States pork prices. 
Supported by the view of the dissenting commissioner, plaintiffs 
further argue that the low level of penetration by the Canadian im- 
ports into the domestic market should not be relied on as the sole 
justification for finding that the imports did not cause the material 
injury. 

The Court finds after reviewing the record there is substantial ev- 
idence to support the conclusions reached by the Commission as to 
the volume of imports and their effect on United States pork prices. 
Since the Commission made findings regarding price effect, under- 
selling and lost sales, the Court is not persuaded that the Commis- 
sion relied solely on the low level of penetration by the Canadian 
imports in determining that such imports did not cause injury to 
the domestic industry producing unprocessed pork. Cf. USX Corp. v. 
United States, 11 CIT ——, 655 F. Supp. 487 (1987) (finding the 
Commission improperly relied upon import penetration ratios in 
the investigation of the cold-rolled steel industry because it failed to 
discuss the impact of such ratios and the overall effect of import 
volume in relation to the trends in that industry). The Court holds 
the final determination that the domestic pork industry is not ma- 
terially injured by reason of the Canadian imports or unprocessed 
pork is supported by substantial evidence in the record and in ac- 
cordance with law. 


C. Threat of Material Injury Determination 


Finally plaintiffs challenge the Commission’s determination that 
domestic pork producers are not threatened with material injury 
from Canadian pork imports. Relying upon the findings of the dis- 
senting commissioner for support, plaintiffs claim they have proven 
that a threat exists by demonstrating that there is an excess of pro- 
duction in Canada over demand, that the United States is the pri- 
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mary market available for excess production, that most of the Cana- 
dian subsidy programs remained in effect, and that the level of 
swine and pork imports was already at an injurious stage. 

Plaintiffs argue that there is also a great potential for product- 
shifting because the imposition of countervailing duties on live 
swine from Canada will result in decreased imports of live swine 
and increased imports of fresh, chilled or frozen pork. They say that 
Canada will be forced to make such a shift in order to dispose of 
swine that will be born and raised for slaughter, pointing to evi- 
dence of recent pork imports from Canada which allegedly indicates 
such increase has occurred. 

The Commission is directed by statute to consider a number of ec- 
onomic factors in determining whether an industry is threatened 
with material injury by reason of imports, including the nature of 
the subsidy, the ability of the foreign producers to increase the level 
of exports to the United States and the likelihood they will do so, 
any rapid increase in penetration of the United States market by 
imports, the probability that imports of the merchandise will enter 
the United States at prices that will have a depressing or sup- 
pressing effect on domestic prices of the merchandise, any substan- 
tial increase in inventories of imported merchandise in the United 
States, underutilized capacity for producing the merchandise in the 
exporting country, and the potential for product-shifting. See 19 
U.S.C. § 16777(7)F) (Supp. III 1985). 

The Commission considered the statutory factors and articulated 
the reasons for its conclusion. See USITC pub. 1733 at 15-18. In par- 


ticular the Commission recognized the possibility that the imposi- 
tion of countervailing duties on Canadian live swine might result in 
an increase in Canadian pork imports, concluding: 


A threat, however, must be “real” and “imminent.” In this 
case, there are too many uncertain factors for us to speculate 
on the linkage between imports of the two products. For exam- 
ple, we note that live swine are being imported for slaughter 7 

S. packers. The incentive for such packers to import the al- 
ready slaughtered animal is, at best, marginal. The traditional 
importers of live swine, then, are not likely to be the new im- 
porters of unprocessed pork. Further, as a practical matter, the 
means for the shipment of live swine are not readily usable for 
the transport of unprocessed pork. Therefore, for substantial di- 
version to occur, new channels of transportation, distribution, 
and sales would have to be _ into place. The statute does not 

rmit us to speculate whether such developments will occur. A 
ont of threat is, therefore, too speculative for us to make at 
this time. 


Id. at 18. 

Reviewing these findings under the standard of review discussed 
earlier, the Court finds that there is substantial evidence on the 
record to support the determinations made by the Commission re- 
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garding the statutory factors. Cf. Yuasa-General Battery Corp. v. 
United States, 11 CIT ——, Slip Op. 8-60, 17 (May 22, 1987) (holding 
that the Commission is required to consider all statutory factors in 
determining threat of material injury and finding that it failed to 
in its investigation of Taiwanese motorcycle batteries). With respect 
to the issue of product-shifting, no argument is made that special 
circumstances justify an expansion or clarification of the adminis- 
trative record as it existed before the agency. The Court will not 
consider evidence concerning recent pork imports from Canada 
compiled from new data collected after conclusion of the investiga- 
tion. See Nakajima All Co. v. United States, 2 CIT 25 (1981). The 
Court holds the Commission’s determination that there is no threat 
of material injury to the domestic industry producing unprocessed 
pork by reason of Canadian imports of fresh, chilled or frozen pork 
is supported by substantial evidence and in accordance with law. 


ITI. Conciusion 


The Commission did not exceed its discretion in determining the 
relevant domestic industry for investigation by requiring a showing 
of economic integration as a prerequisite to determining whether 
swine growers should be included in the domestic industry produc- 
ing unprocessed pork. The Commission’s determination that swine 
growers are not part of the industry producing fresh, chilled or fro- 
zen pork because economic integration is lacking is supported by 
substantial evidence and in accordance with law. 

The Commission’s determinations that the domestic industry con- 


sisting only of pork packers is not materially injured not threatened 
with material injury by reason of Canadian imports of fresh, chilled 
or frozen pork also are supported by substantial evidence and in ac- 
cordance with law. 

The action is dismissed. Judgment will be entered accordingly. So 
ORDERED. 


(Slip Op. 87-64) 
C.J. VAN Houten & Zoon, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-1-00036 


Before Tsouca.as, Judge. 


Plaintiff contends that molten chocolate imported in bulk should be classified 
under item 156.25, TSUS, as bars or blocks weighing 10 pounds or more each. 

Held: Items 156.25 and 156.30, TSUS, do not distinguish between chocolate for 
commercial use and retail consumption, but base classification on the form in which 
it is imported. The chocolate in issue, not being bars or blocks, is properly classified 
as chocolate in any other form under item 156.30. 
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[Plaintiff's motion for summary judgment denied; defendant’s motion for summa- 
ry judgment granted.] : 


(Decided June 1, 1987) 


Harris & Berg (R. Christian Berg and Marynell DeVaughn) for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, U. S. Department of Justice (Florence M. Peterson) for defendant. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: The only issue in this action involves the prop- 
er classification of sweetened molten chocolate imported by plaintiff 
from Canada. Plaintiff alleges that the merchandise should be clas- 
sified under item 156.25, TSUS, as “Chocolate: * * * Sweetened: In 
bars or blocks weighing 10 pounds or more each * * *”, and contests 
the classification by Customs under item 156.30 as “Chocolate: * * * 
Sweetened: * * * In any other form * * *.” Plaintiff and defendant 
have previously submitted a Joint Stipulation of Facts and Issues, 
and the matter is now before the Court on cross-motions for summa- 
ry judgment. 

Briefly summarized, the stipulation by the parties reflects the fol- 
lowing undisputed facts: (1) The terms “liquid” and “molten” are 
synonymous and interchangeable; the terms “solid” and “hard- 
ened” are synonymous and interchangeable. (2) The imported choco- 
late is not solid; when at temperatures at or above 85-90° F, sweet- 
ened chocolate is liquid or molten; sweetened chocolate at tempera- 
tures below 80° F is neither liquid nor molten. Only very slight 
changes in density and volume occur by cooling the chocolate to a 
solid state. The essential chemical characteristics of the chocolate 
remain the same whether it is in a liquid or solid state. (3) The im- 
ported chocolate, in liquid state, is pumped from holding tanks at 
the place of manufacture in Canada, into temperature-controlled 
tank trucks, which transport the chocolate at no less than 95° F, to 
plaintiff's factory in Vermont. The imported merchandise consists 
of two tank truck shipments of 44,774 and 43,805 pounds of choco- 
late, respectively. (4) This technology has been in use since about 
1950, which is a more efficient, economical, and convenient method 
of transporting chocolate than in bars or blocks. (5) After importa- 
tion, the liquid chocolate is pumped into heated holding tanks at 
plaintiff's factory. The chocolate in this molten condition is not suit- 
able for direct retail consumption. (6) The merchandise was not sold 
in its condition as imported, but was processed by plaintiff into fin- 
ished chocolate products, for conversion to bakery bells, flakes, or 
chips, for further resale at commercial, industrial and wholesale 
levels; and appropriately packaged for sale to bakeries, dairies, and 
retailers. (7) Plaintiff and other importers do import into the United 
States, chocolate in bars or blocks, which is an article of commerce. 

It is plaintiffs contention that the “bars or blocks” language in 
item 156.25 is flexible enough to include chocolate in molten form. 
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Plaintiff further alleges that Congress intended this provision to 
cover commercial imports of chocolate;! and the language employed 
merely reflects how this commodity was transported in 1929, when 
this provision was first enacted. Defendant argues that the statute 
is unambiguous in that item 156.25 clearly contemplates solid bars 
or blocks, and resort to legislative history is inappropriate. The is- 
sues are whether chocolate in liquid form is included within the def- 
inition of “bars” or “blocks”; and whether Congress intended to use 
that language to distinguish between commercial shipments of 
chocolate for further manufacturing and retail consumption of 
chocolate. 


DISCUSSION 


Initially, the Court must determine whether the definitional as- 
pects of “bars” and “blocks” encompass liquid or molten material. 
The common meaning of the words apply unless Congress clearly 
indicated that a commercial designation is to prevail. Schott Optical 
Glass, Inc. v. United States, 67 CCPA 32, 34, C.A.D. 1239, 612 F.2d 
1283, 1285 (1979). In ascertaining the common meaning, which is a 
question of law, the Court may consult lexicons and other reliable 
sources of information. Jd. 

Webster’s New International Dictionary (2d Ed. 1948), supplies 
these relevant definitions:? 


bar: 1. A piece of wood, metal, or other material, long in pro- 
portion to its breadth and thickness, and having, in general, 


considerable rigidity, such as one used for a lever, support, hin- 
drance, obstruction, fastening, * * * etc.; 
* * * * * * * 

3. A piece of some substance, of indefinite size, shaped so as 
to be long in proportion to its breadth and thickness; also, the 
quantity contained in such a piece; as, a bar of gold, or of lead; 
a bar of soap. 


block: I. Of a solid piece of some material, or the like: 
* * * * * * 


4. A mold or form upon which articles are shaped or 
displayed; 


Similar meanings are embodied in Webster’s Third New Internation- 
al Dictionary, (1968 and 1981): 


bar 1c: a solid piece or block of some material usu. rectangular 
and considerably longer than it is wide <a—of gold>. 

d: a piece (as of wood or metal) longer than it is wide and usu. 
having considerable rigidity that is used as a lever, handle, sup- 
port, or division maker * * * 

1 The basis for denying plaintiff's protest was Customs’ decision in T.D. 84-15, 18 Cust. Bull. 43 (January 12, 1984), re- 
jecting a proposal to classify the merchandise in issue here under item 156.25, TSUS. Customs concluded that the common 
meaning of “bars” and “blocks” intend a solid mass; there was no clear intent to have a commercial or trade meaning pre- 
vail; and even an analysis of legislative history did not support the proposed classification. 


2 An identical definition of bar is found in Webster’s New International Dictionary (1st Ed. 1929), which also describes a 
block as usually a solid. 
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block 1. a compact usu. Solid aye of substantial material (as 


wood, stone, or metal) * 
* * * 


b: a mold or form upon which articles or materials are 
shaped or displayed * 


Furthermore, two other sources indicate that a bar and a block are 
a solid substance or material. Britannica World Language Edition 
of Funk and Wagnalls Standard Dictionary, Vol. 1 (1963); The New 
Century Dictionary, Vol 1 (1946). 

While the meaning of the words in the tariff provisions will be de- 
termined as of the nineteen sixties, at the time the TSUS was en- 
acted, Kuehne & Nagel, Inc. v. United States, 10 CIT ——, Slip. Op. 
86-138 at 3 (December 22, 1986), the prevalent concept, which has 
not changed, is one of a solid mass. Yet, plaintiff argues that these 
terms do not unequivocally exclude molten material since some def- 
initions state that a block is usually a solid, and that a bar need on- 
ly be hardened material when it is used as an impediment or hin- 
drance. The Court recognizes the numerous definitions for “bar” 
and “block”, and the use of these words to denote something other 
than the form of a substance, such as: a block as a unit of votes, an 
obstacle, or a unit of building material; and a bar to an action, or 
the part of a steel grating. However, when focusing on a bar or 
block of material, plaintiff's rationale ignores that not one refer- 
ence material referred to by this Court or by plaintiff gave an ex- 
ample of a bar or block of a liquid substance. Each illustration was 
of a bar or block of some solid material. Therefore, as used in item 
156.25, these terms describe solid chocolate. 

Although the nuances between viscous solids and typical solids 
might produce greater difficulty in classification, it has not been 
claimed that the merchandise in question is a viscous solid. Rather, 
it has been stipulated that it is a liquid. Since it is a well settled axi- 
om that classification is determined based on the condition of the 
article as imported, United States v. Citroen, 223 U.S. 407, 414-15 
(1912), the chocolate here in issue does not comport to the defini- 
tions of bars or blocks. Furthermore, the impression of some solid 
substance seems paramount to any definitive shape requirement, 
which permits Customs to classify the solid 40,000 pound tank loads 
of chocolate as bars or blocks. 

Although a specific item in the Tariff Schedules will embrace sub- 
sequently created articles, not known at the time of its original en- 
actment, which fall within its designation, Davies Turner & Co. v. 
United States, 45 CCPA 39, 41, C.A.D. 669 (1957), this new article 
must essentially resemble the one described in the statute accord- 
ing to the criteria established for classification therein. Hoyt, Shep- 
ston & Sciaroni, S. Blondheim & Co. v. United States, 52 CCPA 101, 
104, C.A.D. 865 (1965). The Court further acknowledges that alter- 
ing the state of an article temporarily, to facilitate transportation 
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without changing the essential nature of the goods, may not control 
classification. Arthur J. Humphreys v. United States, 43 Cust. Ct. 
103, C.D. 2112, 177 F. Supp. 259 (1959); American Bitumuls & 
Asphalt Co. v. United States, 45 Cust. Ct. 1, C.D. 2188, 185 F. Supp. 
955 (1960). However, the process must not result in the conversion 
of the product into another commodity with a separate and distinct 
tariff classification. Humphreys, 43 Cust. Ct. at 106, 109, 177 F. 
Supp. at 261, 263. Chocolate is either classifiable in bars or blocks, 
or in any other form. Although plaintiff is entitled to enter the 
chocolate in the form which is the most economical and efficient, 
once the article fails to satisfy the tariff description for bars or 
blocks, it cannot be so classified. Plaintiff is not precluded from ob- 
taining preferred duty treatment for this article since it is conceded 
that plaintiff does import chocolate in bars or blocks in solid form. 

It is urged by plaintiff that there was a clear Congressional intent 
to provide a lower duty for commercial chocolate, which in 1929, 
was imported “in 10 pound bars or blocks”; thus this language was 
employed by Congress to easily identify the commercial level choco- 
late. Plaintiff claims this intent should not be frustrated merely be- 
cause advances in technology permit chocolate to be transported in 
liquid form, where the essential characteristics of the chocolate re- 
main unchanged. Of course, if “consistent with the intent of the en- 
acting Congress, the words of the TSUS can be adapted to modern 
technology.” Kuehne & Nagel, Inc., Slip. Op. 86-138 at 9. 

The language employed by Congress will ordinarily be regarded 
as conclusive absent a clearly expressed legislative intention to the 
contrary, Consumer Product Safety Comm’n v. GTE Sylvania, 447 
U.S. 102, 108 (1980); and the ordinary meaning of these words is 
presumed to express the legislative purpose. Richards v. United 
States, 369 U.S. 1, 9 (1962). Resort to legislative history is appropri- 
ate when there is ambiguity in the statutory language which would 
prevent the Court from ascertaining how Congress intended certain 
merchandise to be classified. C.J. Tower & Sons v. United States, 41 
CCPA 195, 200, C.A.D. 550 (1954). While the Court is of the opinion 
that the words in the tariff provisions are not ambiguous, it does 
note that legislative history may be probative in discerning the 
common meaning of the words. Schott Optical Glass, 67 CCPA at 
34, 612 F.2d at 1285. 

The distinction between items 156.25 and 156.30 has its genesis in 
the Tariff Act of 1930. The Senate floor debate involving this origi- 
nal provision reveals one senator’s concern to differentiate for tariff 
purposes between chocolate considered confectionary, ready for im- 
mediate consumption and a small quantity of high grade chocolate 
imported from Holland used to coat expensive candy or chocolate. 
This latter type of chocolate was imported in 10-pound blocks or 
cakes measuring about one foot square. 71 Cong. Rec. 5672 (Novem- 
ber 16, 1929). The present TSUS items parallel the relevant lan- 
guage in the predecessor provisions first enacted in 1930. Of signifi- 
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cance, is that in neither the present Tariff Schedules nor in the 
original provision, did Congress adopt language classifying choco- 
late based on its ultimate use. Yet, plaintiff asks the Court to draw 
that inference. 

Further, the Tariff Classification Study, Explaratory and Back- 
ground Materials, Schedule 1, Animal and Vegetable Products, at 
163 (1960), makes no reference to commercial shipments versus re- 
tail uses of chocolate as the distingishing criterion between items 
156.25 and 156.30. It states that sweetened chocolate, even though 
it may be considered confectionary, will be classified according to 
items 156.25 and 156.30, rather than under Schedule 1, Part 10, 
Subpart C, entitled Confectionary. However, confectionary is de- 
fined as ready for consumption, which would seem a conflict with 
plaintiff's argument. Congress did in fact provide a separate classifi- 
cation for chocolate considered confectioners’ coatings and other 
products of similar composition. See Tariff Classification Study, 
Sixth Supplemental Report, at 1 (1963). 

As stipulated by the parties, this method of transporting bulk 
chocolate has been in use since about 1950. It is noteworthy that in 
the Tariff Schedules, a total revision of the tariff provisions, en- 
acted 10 years after the advent of this technology, Congress did not 
alter the language to reflect this method of shipment in liquid form. 
As plaintiff points out, there is no evidence that Congress specifical- 
ly considered this question or was apprised of an administrative 
practice by Customs in classifying this merchandise. Nevertheless, 
whether or not Congress has aquiesced in the administrative prac- 
tice, it certainly has not acted to modify the relevant statutory lan- 
guage or change the practice. Zenith Radio Corp v. United States, 
437 U.S. 443, 457 (1978). Had Congress intended a dichotomy be- 
tween commercial importation of chocolate and that imported for 
retail sale, without regard to mode of entry, it would have been ex- 
pressed clearly in the statutory language or legislative history. 
American Tobacco Co. v. Patterson, 456 U.S. 63, 72 n.6 (1982). The 
court cannot create a statutory distinction which may not have 
been intended. Jd. Although no doubt exists that the merchandise 
in question is of the same essential character as solidified chocolate, 
the Court cannot ignore the plain meaning of the words used in the 
statute. The brief legislative comments from 1929 do not amount to 
a clearly expressed intent contrary to this plain understanding. 456 
US. at 75. 


CoNCLUSION 


The imported chocolate, having been imported in molten form 
cannot be classified as chocolate in 10 pound bars or blocks. The 
common meaning of bars and blocks, as discerned from lexicograph- 
ic sources contemplates a solid material. The difference between 
classification under items 156.25 and 156.30, does not rest in the es- 
sential nature of the product, but in the manner in which the choco- 
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late was imported. The legislative history does not demonstrate a 
clear intent to classify chocolate according to whether it is used for 
further manufacturing or for retail consumption. Having failed to 
establish that the merchandise was incorrectly classified, plaintiff's 
motion for summary judgment is denied, and defendant’s motion for 
summary judgment is granted. So ORDERED. 


(Slip Op. 87-65) 


UniTep MINE WorkKERS OF AMERICA, PLAINTIFF v. WILLIAM EMERSON Brock 
III, SEcRETARY OF LABOR OF THE UNITED STATES OF AMERICA, DEFENDANT 


Court No. 86-08-01034 
[Secretary’s determination upheld.] 
(Dated June 3, 1987) 


Kuhn, Engle & Stein (James C. Kuhn, III) for plaintiff. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (Velta A. Melnbrencis), Civil Division, United States De- 
partment of Justice, for defendant. 


OPINION 
Restani, Judge: Plaintiff, United Mine Workers of America, Local 


1269, challenges a negative determination of the Secretary of Labor 
regarding eligibility for governmental assistance for workers whose 
loss of employment is, in whole or in part, caused by certain im- 
ports. 19 U.S.C. § 2271 et seq. (1982) (Supp. III 1985).! Plaintiff's pe- 
tition, dated December 1985, covers workers employed by Barnes & 
Tucker Coal Company, a wholly owned subsidiary of Alco Standard 
Co., at mines numbers 20, 24-B, 24—-D and 25, in central Penn- 
sylvania. The workers were separated between 1982 and 1986 for 
various reasons, but it appears undisputed that an important rea- 
son for some separations was the increase in imports of foreign steel 
into the United States. A large portion of the coal produced at the 
mines was used for making coke for steel production. Less clear is 
whether imports of coke caused any separations. Whether or not 
imports of steel and coke caused separations, other requirements 
for eligibility must be met. Plaintiff argues that the Secretary’s neg- 
ative decision on eligibility was unsupported by substantial evi- 
dence, was not the product of reasoned analysis and that vital mis- 
takes of facts were made. The court disagrees. The decision of the 
Secretary may appear unreasoned or unreasonable because the ap- 
plication of the relevant statute to the facts at hand produces harsh 
result as to some workers. The distinctions drawn in the statute, 


! Various statutory amendments enacted in 1986 do not apply. The negative decision and the denial of reconsideration 
are found at 51 Fed. Reg. 22990 (June 24, 1986) and 51 Fed. Reg. 28142 (August 5, 1986), respectively. 
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however, have been found to be rationally based and the Secretary 
applied the statute appropriately. 


EmpLoyees AT Mine No. 25 


The workers covered by the petition who were separated first 
were those at Mine No. 25. The record indicates that production 
ceased at Mine No. 25 in 1983. Any workers separated from Mine 
No. 25 in 1982-83 seeking assistance would have had to have been 
covered by a petition filed no later than 1984. 19 U.S.C. § 2273(b\(1) 
(1982). 

The precedents on this point are clear. There is no possibility of 
waiver of the statutory requirement that “[a] certification of eligi- 
bility * * * shall not apply to any worker whose last total or partial 
separation from the firm * * * occurred * * * more than one year 
before the date of the petition on which such certification was 
granted * * *.” 19 U.S.C. § 2273(b)(1). Lloyd v. United States, 637 
F.2d 1267 (9th Cir. 1980); Former Employees of Westmoreland Manu- 
facturing Company v. United States, 10 CIT ——, 650 F. Supp. 1021 
(1986); Former Employees of Travenol Laboratories, Inc. v. United 
States, 11 CIT ——, Slip Op. 87-24 (March 11, 1987). Thus, if certifi- 
cation were to be based on the petition filed in December 1985, no 
employee separated from Mine No. 25 in 1982-83 could obtain bene- 
fits based on such certification. Plaintiff argues in response that the 
workers employed by Barnes and Tucker at Mine No. 25 were actu- 
ally employees of Inland Steel Company and, as such, should be cov- 
ered by an earlier successful petition. Thus, plaintiff argues, the 
workers represented here also are eligible for benefits.” 

The workers at Mine No. 25 who are represented here were em- 
ployees of Barnes and Tucker at the time of their separation. 
Whether or not these workers also may be considered “laid off 
workers of Inland Stee!,” they were not covered by the certification 
resulting from the earlier petition because they were separated too 
early.’ The certification applies only to workers separated on or af- 
ter March 14, 1983. 40 Fed. Reg. 29,880 (1984). The Barnes and 
Tucker employees at Mine No. 25 represented by plaintiff were sep- 
arated in 1982. The earlier certification did not reach them.‘ Pursu- 
ant to 19 U.S.C. § 2395, plaintiff could have challenged that certifi- 
cation within sixty (60) days of its publication. The time for judicial 
challenge to that certification has long since passed and had passed 
at the time of the filing of this action. 


? The petition referred to led to Investigation TA-W-15, 279, cited at p. 93 of the Record and resulted in a certification, 
summarized at 49 Fed. Reg. 29,880 (1984). Inland Steel Co. owned Mine No. 25 throughout the relevant period. It operated 
the mine in 1982-83. 

5 Plaintiff provided no evidence of any employment relationship between the workers represented here and Inland Steel, 
except for an indication in its brief that the former Barnes and Tucker employees | at Mine No. 25 had preferential hiring 
rights at Inland Steel. Whether this or any other factor makes Inland the workers’ “firm” need not be decided. Because the 
passage of time bars the claims of the Mine No. 25 employees, the court does not reach the issue of whether any imports 
competing with articles produced by the Mine No. 25 workers’ “firm” caused the 1982 separations. See 19 U.S.C. § 2272(3) 
and, infra, discussion. 

‘It is unlikely that the Barnes and Tucker employees ever could have obtained benefits under the earlier petition. The 
one-year rule probably barred them as to that petition as well. 
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EMPLOYEES AT Mine No. 20 


Mine No. 20 was continuously owned by Barnes and Tucker 
throughout the relevant period. It produced coal for sale abroad and 
for steam production at electric utilities in the United States. The 
workers at Mine No. 20 were separated between November 1985 
and February 1986. The Secretary stated that these workers were 
denied certification because part (3) of 19 U.S.C. § 2272, the basic el- 
igibility provision, was not met. That part requires that “increases 
of imports of articles like or directly competitive with articles pro- 
duced by [the] worker’s firm [must have] contributed importantly to 
* * * separation * * *.” 19 U.S.C. § 2272(3) (1982) (Supp. I 1983). The 
question of which articles are to be compared for purposes of 
§ 2272(3) is clear as to the production from Mine No. 20. Mine No. 
20 produced coal suitable for steam and possibly for steel produc- 
tion in the United States, but coal from Mine No. 20 was not sold 
for domestic steel production during the relevant period. Thus, is 
Mine No. 20 is considered in isolation, steel imports into the United 
States are irrelevant as to separations there.5 Under such an analy- 
sis the issue then becomes whether increasing imports of coal con- 
tributed to separations.® 

The statistics provided by the Department of Energy for 1981 to 
1985 are almost flat for coal imports. Such imports can hardly be 
said to be “increasing.” Focusing on the two types of coal at issue, 
in the period 1983-1985, one observes slightly improved U.S. pro- 
duction and export levels. A slight bulge in steam coal imports was 
dwarfed by an increase in steam coal exports. Finally, imports of 
coal for steel production were so insignificant that no records of 
them were kept. The record also indicates that Barnes and Tucker 
customers purchased no imported coal in 1984 and 1985. Thus, 
there is no basis for finding that coal imports caused separations at 
Mine No. 20. 


EMPLOYEES AT Mine No. 24—B anp D 


It is not clear from the record whether Mine No. 24-B produced 
coal for steel production during the relevant period, but both Mines 
No. 24-B and D were owned by Jones and Laughlin Steel Company, 
later LTV Steel Company, before they were acquired by Barnes and 
Tucker in October 1982. If Mine No. 24-B produced only coal for 
steam during the relevant period, the analysis in the previous sec- 
tion is applicable; if it did produce coal for domestic steel produc- 
tion, the following analysis applies. 

There seems to be agreement that increasing steel imports were a 
contributing cause of separations in 1985 and 1986 at Mine No. 
24-D. Unfortunately, for the workers from Mines No. 24—D, who 
probably care little about the corporate distinctions which exist, 
“6 Similarly, coke imports would be irrelevant. 


6 The Energy Department keeps separate statistics on coal for steam and coal for steel production. Plaintiff claims the 
two are jstolienaik 80 both will be discussed. 
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Barnes and Tucker does not produce the end-product-steel;’ it pro- 
duces coal, which is analogous to a component part. Coal is not a 
substitute for steel, which is the equivalent of a finished product. 
(Barnes and Tucker’s parent corporation does not produce steel).8 
Under well-established precedents, imports of end-products do not 
compete with and are not “like” components. 19 U.S.C. § 2272(8). 
See e.g., United States Workers of America, AFL-CIO v. Bedell, 506 
F.2d 174, 186-87 (D.C. Cir. 1974) (under predecessor statute shoes 
are not “like or directly competitive” with shoe counters; court also 
details attempts to amend provision); International Union, United 
Auto, Aerospace and Agricultural Employment Workers of America 
v. Donovan, 8 CIT 13, 20, 592 F. Supp. 673, 679 (1984) (automobiles 
are not “like or directly competitive” with automobile wheels and 
body parts). In Julian R. Woodrum v. United States, 5 CIT 191, 201, 
564 F. Supp. 826, 834 (1983), aff'd, 737 F.2d 1575 (Fed. Cir. 1984), 
the court found that the distinctions among employee groups 
caused by the standards of § 2272 had a rational basis because of 
the greater probability of immediate and certain impact on a firm’s 
employees from imports like the raw material or components pro- 
duced by the firm, as opposed to imports which are like the finished 
product produced by another firm. Thus, steel imports (the finished 
products) are not an eligibility triggering factor. The possible effects 
of imports of coal have already been discussed and eliminated as a 
contributing cause of separation. 

The Secretary’s decision with regard to coke imports is less than 
clear, but it appears that he considers coke another form of metal- 
lurgical coal, that is, it is “a later stage of processing for metallurgi- 
cal coal.” Record at 86. Therefore, the Secretary seems to consider 
imported coke to “compete directly” with coal suitable for domestic 
steel production. Overall, coke imports decreased slightly from 1984 
to 1985 while exports increased. It appears further from the record 
that an increase in imports from 1983 to 1984 was almost offset by 
exports, and import-export statistics for 1982 and 1983, years of low 
domestic steel and coke production, show dips from 1981 statistics. 
1981 statistics resemble those of 1984 and 1985. One could argue 


7 Defendant maintains that had the mine been related to a steel producer 


steel could be considered as the article produced by the “workers’ firm” because the term “workers’ firm” includes 
“an appropriate subdivision thereof.” 19 U.S.C. § 2272(3). 


Defendant’s Memorandum at 22. See 49 Fed. Reg. 29,880 (1984) (issuing a certification to all Inland Steel Workers at Mine 
No. 25 separated after March 14, 1983; the underlying determination, TA-W-15,279, concluded that “increases of articles 
like or directly competitive with steel products manufacture[d] at Inland Steel’s Indiana Harbor Works, contributed impor- 
tantly to the decline in sales or production and to the total or partial separation of workers at Mine No. 25 of Inland Coal 
Company.” (Attachment to Defendant’s Opposition)). But cf. IBEW, Local 1160 v. Donovan, 10 CIT——, 642 F. Supp. 1183 
(1986) (in the absence of a challenge to the Secretary’s finding that certain RCA workers produced color television tubes, 
the court did not consider the television sets produced by RCA as the article produced by the “workers’ firm” and conse- 
quently, held that “the Secretary properly confined the scope of the investigation to ascertain whether imports of color tele- 
vision picture tubes contributed importantly to the workers’ separation”); Morristown Magnavox Former Employees v. Mar- 
shall, 671 F.2d 194 (6th Cir.), cert. den., 459 U.S. 1041 (1982); and compare Machine Printers and Engravers Association of 
the United States v. Marshall, 595 F.2d 860 (D.C. Cir. 1979) (court states that benefits are denied because relevant firm has 
“no corporate relationship” to the textile manufacturer and textile imports caused injury). In view of the fact that the gov- 
ernment takes a position seemingly more favorable to plaintiff than that represented by the JBEW and Morristown cases, 
the court need not decide the legal issue presented or whether the cases are factually distinguishable from the situation de- 
scribed by defendant. 

® Plaintiff may have implied that the concerned employees were actually workers of the “firm” of Jones and Laughlin 
Steel Company or LTV Steel Company for purposes of 19 U.S.C. § 2272(3). This argument would have some appeal if the 
separations had occurred at or about the time of the change in corporate ownership of the mines, but the three-year hiatus 
makes it clear that the “firm” at the time of separation was the independent coal producer, Barnes and Tucker. 
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about what such general statistics show. In view of the most rele- 
vant statistics, however, that is, those for 1984-85 and in view of 
the record evidence that none of Barnes and Tucker’s customers 
bought imported coke in 1984-85, one would be hard pressed to find 
that increases in coke imports contributed importantly to the sepa- 
rations. The court cannot find the Secretary’s decision in this re- 
gard to be unsubstantiated by the evidence of record. 

Although it was not specifically noted in the record, it seems like- 
ly that the closings of the last three mines discussed here were re- 
lated. The record shows that a decision was made in 1984 to close 
them, and all were closed in 1985-86. It is not necessary to discuss 
this interrelationship further, because the court has sustained the 
Secretary’s decision that no appropriately competing and increasing 
imports contributed importantly to any of the separations at Mines 
Nos. 20, 24-B or 24—D. For the same reason it is not necessary to re- 
solve the issue of whether all the coal mined at the three plants was 
suitable for domestic steel production, and what this signifies. 
Whether considered separately or together the causes of the separa- 
tions at the three mines do not require a certification of eligibility 
for readjustment benefits. 

Although the result reached here seems harsh because workers 
denied eligibility in some cases worked side by side with those who 
were certified, the Secretary’s decision of no certification of eligibili- 
ty must be sustained. 


(Slip Op. 87-66) 


USX Corp. F/K/A Unitep States STEEL Corp., PLAINTIFF v. UNITED STATES 
AND U.S. INTERNATIONAL TRADE COMMISSION, DEFENDANTS, AND PROPUL- 
soRA SiperurGIcA, S.A.I.C., DEFENDANT-INTERVENOR 


Court No. 85-03-00325 
[Motion for access to privileged documents is denied.] 
(Decided June 3, 1987) 


USX Corporation (John J. Mangan, J. Michael Jarboe, Craig D. Mallick and Robin 
K. Capozzi) for plaintiff. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel and 
Jack M. Simmons, III, United States International Trade Commission, for 
defendants. 


OPINION AND ORDER 


Restani, Judge: Plaintiff moves for access to certain documents 
identified in List 3A and comprising part of the administrative 
record in this remanded final negative determination of the Inter- 
national Trade Commission (ITC). The ITC claims that these docu- 
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ments are privileged and seeks a protective order to keep the docu- 
ment under seal. 

The documents at issue are General Counsel memoranda (GCM), 
also referred to as legal issues memoranda, prepared by the Office 
of General Counsel for use by the ITC during the course of an inves- 
tigation. In the past, such documents were routinely made publicly 
available following the termination of an investigation. More re- 
cently, however, the ITC determined that it would no longer waive 
its claims of privilege for GCM and directed the General Counsel to 
protect GCM from public disclosure. 

Defendants acknowledge that GCM are part of the administrative 
records,! but, citing a portion of the legislation,? assert that “[t]here 
is nothing in the statute or legislative history that remotely sug- 
gests any intent on the part of Congress to abrogate any appropri- 
ate privilege in documents on the record of the investigation.” De- 
fendants’ Opposition to Plaintiff's Motion for Access to Privileged 
Documents [Defendants’ Opposition] at 21. While Congress may not 
have “abrogated” privileges that might otherwise protect docu- 
ments from disclosure, it is nevertheless possible that Congress has 
tempered certain privileges by specifically providing for disclosure 
of privileged documents under such terms and conditions as the 
court may order. See 19 U.S.C. § 1516a(b\(2)(B) (1982); 28 U.S.C. 
§ 2635(b)(2) (1982). See also S. Per. No. 249, 96th Cong., 1st Sess. 248 
(1979) and Star-Kist Foods v. United States, 8 CIT 305, 600 F. Supp. 
212 (1984) (claim of absolute privilege for state secrets precluded by 
plain language of statue providing for disclosure under CIT court 
order) (citing Ceramica Regiomontana, S.A. v. United States, 4 CIT 
168 (1982)). Thus, “[t]he proper assertion of privilege is but one fac- 
tor, albeit a strong factor, for the Court to consider in balancing the 
conflicting interests involved in disclosure of such documents.” 
Star-Kist, 8 CIT at 308, 600 F. Supp. at 216. 

Defendants claim that the three GCM at issue are protected by 
governmental deliberative privilege as well as attorney work prod- 
uct privilege. The deliberative process privilege protects “govern- 
mental communications containing advisory opinions, recommenda- 
tions and deliberations comprising part of the process by which gov- 
ernmental decisions are formulated.” United States Steel Corp. v. 
United States, 6 CIT 285, 286, 578 F. Supp. 418, 419 (1983). This 
privilege has often been applied to “pro and con” statements pre- 


— administrative record in judicial reviews of countervailing and antidumping duty proceedings is defined by statute 
as follows: 
the record, unless otherwise stipulated by the parties, shall consist of— 
(i) a copy of all information presented to or obtained by the Secretary, the administering authority, or the 
Commission during the course of the administrative proceeding, including all governmental memoranda pertain- 
ing to the case and the record of ex parte meetings required to be kept by section 1677f(a\3) of this title; * 


19 U.S.C. § 1516a(bX2XA) om (emphasis added). See 28 U.S.C. § 2635(bX1XA) (1982). See also S. Rep. No. 249, 96th Cong., 
1st Sess. 28, 248 (1979) and H.R. Rep. No., 317, 96th Cong., Ist Sess. 180 (1979) ("all government memoranda pertaining to 
the case on which the \aabieheome authority relied in making determinations.”) 
2 Defendants cite the first of the following two sentences set forth at 19 U.S. C. ' 1516a(bX2XB) (1982): 
[t}he confidential or. privil status accorded to any documents, comments, or information shall be preserved in any 
action under this section. Notwithstanding the —— sentence, the court may examine, in camera, the confiden- 
tial or privileged material, and may disclose such material under such terms and conditions as it may order. 


See also 28 U.S.C. § 2635(bX2) (1982). 
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pared by the ITC’s staff. Melamine Chemicals v. United States, 1 
CIT 65 (1980), rev’d on other grounds, 732 F. 2d 924 (Fed Cir. 1984) 
(reversing subsequent decision on the merits at 5 CIT 116, 561 F. 
Supp. 458 (1983)). 

In order for documents to be subject to the deliberative process 
privilege they must be both pre-decisional and deliberative. United 
States Steel, 6 CIT at 286, 578 F. Supp. at 420. While documents 
may be pre-decisional and deliberative when originated, they will 
not be entitled to any deliberative privilege if they are applied by 
the decisionmakers—as “secret law”—or otherwise expressly adopt- 
ed or incorporated by reference into the final decision. 6 CIT 
286-87, 578 F. Supp. at 420. In addition, factual material contained 
in deliberative documents also falls outside of the privilege, to the 
extent that it is severable. Id. 

The GCM at issue were all prepared by the general Counsel’s of- 
fice to aid the ITC in carrying out this court’s remand order and 
contain “legal analysis and advice, opinions and recommendations.” 
Declaration of Gracia M. Berg at paragraphs 14-17. The court has 
viewed in camera the specific GCM at issue and is confident that 
they were written as pre-decisional and deliberative documents.’ 
They do not represent the agency’s established policy, procedure or 
precedent upon which the Commissioners might rely in making 
their determinations, nor do they contain factual material not 
available elsewhere. 

Nevertheless the ITC could have expressly adopted the docu- 
ments, incorporated them by reference, or otherwise waived any ap- 
plicable privilege. Two of the documents, GC-K-049 and GC-K-050, 
were referenced in the appendix to the ITC determination on re- 
mand.‘ Such passing reference merely acknowledged the existence 
of the documents and did not constitute their express adoption as 
authority or support for the Commission’s determination. A portion 
of the third document, GC-K-062, however, was read aloud and dis- 
cussed by one of the Commissioners in a public meeting. That pas- 
sage is contained in the tape recording included in the public 
record, was severed and reproduced as a separate document in the 
public record and is not the subject of any proposed protective or- 
der. Similiarly, since the court has confirmed defendant’s assertion 
that the documents contain no facts that are not available else- 
where in the record, there is no need to engage in a separate analy- 
sis of the status of such material. 


3 Defendants argue that in camera inspection is unnecessary in this case because the documents, as described in the Berg 
Declaration, contain privileged material. Defendants’ Opposition at 7 n.12. The Berg Declaration, however, did not estab- 
lish dispositively the privileged status of the documents. In addition, the declaration provided a basis predisposition on the 
part of the ITC (see infra discussion). 

¢ Plaintiff points out that under the introduction to the section of the appendix of the ITC’s remanded final negative de- 
termination titled “INFORMATION OBTAINED IN THE INVESTIGATION” the following reference is made: 

In addition to the information presented herein, staff comments on the effects and impact of this remand are also con- 
tained in GC memoranda GC_K_049, and GC-K-050, both dated March 2, 1987. 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 26, JULY 1, 1987 


Having found that the government’s deliberative privilege applies 
to the three documents at issue,® to the extent that their content 
has not already been make available elsewhere in the public record, 
the court must balance the conflicting interests.* In order to gain 
access to privileged documents, plaintiff “must demonstrate clearly 
and persuasively that the need for disclosure outweighs the harm 
that could result from disclosure.” Star-Kist, 8 CIT at 309, 600 F. 
Supp. at 217. See SCM Corp. v. United States, 82 Cust. Ct. 351, 359 
(1979). An actual showing of need must be made.’ 


Plaintiff argues that the description of the documents offered by 
the ITC “presents the clearest statement as to the specific need for 
access to these materials.” Plaintiff's Memorandum at 15. Plaintiff 
cites, in part, the following declaration by an attorney in ITC’s of- 
fice of general counsel: “[eJach of the three memoranda was drafted 
to aid the Commission in carrying out the remand order of the 
Court and in anticipation of further legal proceedings by USX chal- 
lenging the Commission’s determination on the remanded investiga- 
tions,” Berg Declaration at paragraph 14, as well as defendants’ 
statement that the documents “discuss what steps the Commission 
might take to prevail in further proceedings.” Defendants’ Opposi- 
tion at 9. Plaintiff concludes that 

if the agency’s remand investigation was, in fact, subject to 


such a negative predisposition, the resulting Remand Determi- 
nation would not be in accordance with applicable law and 


would be in blatant disregard to the directives of the Court’s 
[Remand] Order of February 9, 1987. Moreover, based upon the 
Commission’s own statements, it is likely that the List 3A docu- 
ments would contain the only indication in the record of any 
such = A more compelling need for access cannot 


be imagin 


Plaintiff's Memorandum at 16. 

Before focusing on the documents sought to determine if they 
contain evidence of an improper predisposition, the court necessari- 
ly must consider the question of what is an improper predisposition. 
When a court remands for reconsideration it avoids resolving the 
ultimate question in derogation of the agency’s statutory duty. See 


5 The court’s finding of privilege encompasses all three documents and is based entirely upon defendant’s claim of gov- 
ernmental deliberative privilege. The court does not reach the issue of whether any work product privilege might also en- 
compass these documents. 

§ Under a traditional analysis of the government’s deliberative privilege, which is a qualified privilege, oa court must 
balance the need for the documents against the harm that would result from disclosure. Sprague Electric Co. v. United 
States, 81 Cust. Ct. 168, 177, 462 F. Supp. 966, 974 (1978). In exercising its discretion fo disclose privileged ice under 
19 U.S.C. § 1516(bX2XB) and 28 U.S.C. § 2635(bX2), the court engages in a similar balancing test. See West a 
Inc. v. United States, 3 CIT 73, 74 (1982). Where an absolute privilege is claimed, the court’s power to engage in a balancing 
test would come not from the common law treatment of such privilege, but rather from the statute iteelf See See, "Star Kist and 
Ceramica Regiomontana. On the other hand, where, as here, a qualified privilege is at issue, the court’s — of its statu- 
tory Bowe power to disclose privileged documents does not appear to require a separate and additional 

Plaintiff cites cases involving disclosure of confidential, vather than privileged, material in arguing that its need for ac- 
cess is axiomatic. These causes did not apply the standard presently before the court. In A. Hirsh, Inc. v. United States, 11 
CIT——., Slip Op. 87-35 at 5 (March 27, 1987) the court stated that plaintiff's need for confidential information was “evi- 
dent from the nature of the judicial review process” and access “will be granted unless outweighed by ‘the public interests 
in protecting confidential business information * * * and inherent in (an agency’s] ability to effectively perform its investi- 
gative duties under the {antidumping] law.” In Jernberg Forgings Co. v. United States, 8 CIT 275, 277, 598 F. Supp. 390, 392 
(1984) this court stated that “[t]o obtain disclosure of verification exhibits a party is not required to express a 
need for the data. Nonetheless, the scope of disclosure of confidential data, as in a discovery proceeding, is not boundless. 
Only material that is relevant to the claims at issue in a case will be released.” (citations po footnotes omitted). 
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Federal Communications Commission v. Pottsville Broadcasting, 309 
U.S. 134 (1940) (writ of mandamus quashed because it restricted the 
agency from reconsidering a licensing determination in accordance 
with statutory standards); Federal Power Commission v. Idaho Pow- 
er Co., 334 U.S. 17 (1952) (reviewing court erred in directing the is- 
suance of a license rather than simply declaring the error of law 
which occurred). Rather, as these cases require, the reconsideration 
direction compels the statutorily designated decision-maker to re- 
consider the matter in the light of its statutory mandate. “Accord- 
ing to this ‘principle’ the agency’s original initiative is reactivated 
free of the accretions of any private interests, expectations or equi- 
ties.” L. Jaffe, Judicial Control of Administrative Action 714 (19665). 
Thus, the agency must consider the matter anew. Neither its prior 
conclusion nor the interest of the party prevailing upon judicial re- 
view governs the outcome. Although, “* * * [t]he devil himself 
knoweth not the mind of man,’ and a modern reviewing court is not 
much better equipped to lay bare unexposed mental processes,” 
N.L.R.B. v. Donnelly Garment Co., 330 U.S. 219, 229 (1947) (quoting 
“an early English judge”), implicit in these decisions is the concept 
that the reviewing court may set aside a determination if it finds 
the administrative decision-maker prematurely committed in either 
of the two ways described. As indicated, as a practical matter the 
burden of showing such unwillingness to reconsider is a difficult 
one. An administrative body which in connection with its adjudica- 
tive or investigative functions has already expressed a view on an 
issue, is not forbidden from addressing the issue again. Federal 
Trade Commission v. Cement Institute, 333 U.S. 683, 702-703 (1948). 
Obviously, courts as well as agencies address similar, if not identi- 
cal, issues on numerous occasions.’ Likewise, the same agency offi- 
cials who previously heard a case are not barred from rehearing the 
same case upon remand by a court. Donnelly, 330 U.S. at 229. 

The system of judicial review which Congress has adopted cannot 
account for unconscious or unexpressed human tendencies to ad- 
here to prior findings in a particular case. All that the court can re- 
quire is a good faith effort to reexamine the relevant issue without 
a conscious commitment to a prior determination of the same factu- 
al question. This is the improper predisposition of which plaintiff 
may complain. 

In viewing the non-public portions of the documents in camera 
the court has found nothing to support plaintiff's claim of an imper- 
missible “negative predisposition” on the part of the ITC. The docu- 


8 We accept readily the concept of legal precedent. It is the application of particular precedent, however, to an individual 
case which calls for open-minded decision making. This may best be described as a distinction between a preconceived posi- 
tion about law, policy or legislative fact and prejudgment of adjudicative fact. Compare 3 K. Davis, Administrative Law 
Treatise, § 19.2 (1980) with id. at § 19.4. 

° A portion of document GC-K-062, discussing “what steps the Commission might take to prevail in further proceed- 
ings,” Defendants’ Opposition at 9, has already been made a part of the public record by the Commission as follows: 

In order to overcome CIT’s criticism, the Commission should endeavor to fully explain both the k and the factual 
basis underlying its determination on remand. In light of the USX opinion, it is a nt that post-hoc rationalization 
proffered by counsel for the Commission will be given little weight by the court. Thus as a practical matter, the opin- 
ions written in this case should be capable of standing independently. 

Public Document 90, List No. 1. Such discussion does not evidence an impermissible motivation underlying ITC’s inquiry 
into “what steps the Commission might take to prevail in further proceedings.” 
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ments consist largely of staff musings on the meaning of the court’s 
remand decision and suggestions on how to structure opinions in ac- 
cordance with the court’s instruction. Any discussion of the ITC’s 
prior opinion seems to relate chiefly to avoidance of legal errors. It 
should also be noted that the GCM relate to Commissioner Rohr’s 
request for legal advice. See CO64-K-016, Document No. 82, List 
No. 1A. Commissioner Rohr’s request is in evidence and it reflects 
an open-minded approach. Although defendant’s opposition to 
plaintiff's motion might not be worded as artfully as possible, the 
only statement reviewed by the court which evidences a predisposi- 
tion is the Berg declaration. That document is in plaintiff's posses- 
sion. (It is also not the statement of a Commissioner.) The court 
finds no general need inherent in the nature of a judicial review on 
an administrative record or any specific need for particular docu- 
ments in this case which outweighs the harm that could result by 
disclosing privileged governmental deliberations in this case. Plain- 
tiff remains free, of course, to make out a case of improper predispo- 
sition from the documents already in its possession, if it can do so. 

For the reasons stated above, plaintiff's motion for access to privi- 
leged documents identified in List 3A and contained in the ITC’s ad- 
ministrative record on remand is denied. Plaintiff's time to respond 
to ITC’s remand determination is extended until June 22, 1987. So 
ORDERED. 
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American Import Co. 


Golden Arrow Products 


H.B. Thomas & Co. 


H.B. Thomas & Co. 


Hanin Dan & Co. 


Kanematsu New York 
Inc. 


Marshall Co. 


Marshall Co. 


ABSTRACTED VALUAT 


COURT NO. 


R60/21707, 
etc. 


82-11-01563 


R58/8809, etc. 


R58/19622, 
etc. 


R58/12326, 
etc. 


R58/14517, 
etc. 


R58/10543, 
etc. 


R58/9909, etc. 


2918274, etc. 


R58/24142 





BASIS OF 
VALUATIO! 


Export value 


Export value 


Export value 


American selling p 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


ON DECISIONS — 


EA HELD VALUE BASIS 


F.o.b. unit prices plus 20% of 
difference between f.o.b. unit 
prices and appraised values 


Appraised values less 7.5% 
thereof 


F.o.b. unit prices plus 20% of 
difference between f.o.b. unit 
invoice prices and appraised 
values 


Equal to invoice values plus 
50% of difference between 
invoice unit values and 
appraised values 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net pkd. 


Appraised unit values less 
7.5% thereof, net pkd. 


Appraised unit values less 
7.5% thereof, net packed 


F.0.b. unit invoice prices plus 
20% of difference between 
f.o.b. unit prices and 
appraised values 


Appraised unit values less 
7.5% thereof, net pkd. 


Appraised unit values less 
7.5% thereof, net packed 


Continued 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


New York 
Transistor radios together 
with their accessories and 
parts; an entirety 
Philadelphia 
Rugs 
New York 
Transistor radios, together 
with their accessories and 
parts; an entirety 


Boston 
Women’s footwear 


San Francisco 
Binoculars, etc. 


Los Angeles 
Binoculars, etc. 


San Francisco 
Canned crabmeat 


San Francisco 
Cotton blouses 


Los Angeles 


Binoculars 


New York 
Wool fabric 
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V87/157 


V87/158 


V87/159 


V87/160 


V87/161 


V87/162 


V87/163 


V87/164 


V87/165 


'V87/166 


V87/167 


87/168 


Watson, J. 
May 13, 1987 


Watson, J. 
May 13, 1987 


Watson, J. 
May 13, 1987 


Watson, J. 
May 13, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Sekiya & Co. 


Steinau-Glaser Co. 


Thalson Co. 


WM. J.B. Waite Co. 


A. Ferer & Co. 


A Ferer & Co. 


Aimcee Wholesale 
Corp. 


Arthur J. Fritz & Co. 


Arthur J. Fritz & Co. 


Associated Importers 


Associated Importers 


Associated Importers 


R58/27507, 
etc. 

262221A 

256716A, etc. 


2576-97A 


R60/5497, etc. 


R60/12777 


R60/21913 


R63/6102 


R65/9738, etc. 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 





Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices plus 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values, net packed 


F.o.b. unit invoice invoice 
prices plus 20% of difference 
between f.o.b. unit invoice 
prices and appraised values, 
net packed 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices plus 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values, net packed 


F.o.b. unit invoice prices plus 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values, net packed 


Appraised unit values less 
7.5% thereof, net packed 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


New York 
Silk fabric 


San Francisco 
Binoculars, etc. 


San Francisco 
Binoculars 


San Francisco 
Cotton hooked rugs 


San Francisco 
Transistor radios, together 
with their accessories and 
parts; an entirety 

San Francisco 
Transistor radios, together 
with their accessories and 
parts; an entirety 


Honolulu 
Sweaters 


New York 
Transistor radios together 
with their accessories and 
parts; an entirety 


Los Angeles 
Transistor radios together 
with their accessorie and 
parts; an entirety 

San Francisco 
Transistor radios together 
with their accessories and 
parts; an entirety 

San Francisco 
Porcelain dinnerware 
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ABSTRACTED VALU‘ 


or | mswmm fem | RBS 
DATE OF COURT NO. 
DECISION aon 


Watson, J. B & B Importer-Export |R65/11615 Export value 
May 14, 1987 Co. 


87/170 Watson, J. B.P.M. International 
May 14, 1987 Ltd. 


V87/171 Watson, J. Colonial Optical Co. | R60/7172 
May 14, 1987 


87/172 Watson, J. Consolidated Imports | R60/3865, etc. 
May 14, 1987 


V87/173 Watson, J. D.B. Berelson & Co. R59/6465 
May 14, 1987 


V87/174 Watson, J. D.H. Sigal & Co. R65/19172, Export value 
May 14, 1987 etc. 


V87/175 Watson, J. Del Valle Kahman & /|R60/3811 Export value 
May 14, 1987 Co. 


V87/176 Watson, J. 
May 14, 1987 


V87/177 Watson, J. . i R59/6934, etc. 
May 14, 1987 


87/178 Watson, J. 
May 14, 1987 





OF 


ATION DECISIONS — Continued 


F.o.b. unit invoice prices plus | Agreed statement of facts San Francisco 
20% of difference between Transistor radios, together 
f.o.b. unit invoice prices and with their accessories and 
appraised values, net packed parts; an entirety 
F.o.b. unit prices plus 20% of | Agreed statement of facts San Francisco 
difference between f.o.b. unit Transistor radios, together 
parts; an entirety 
Appraised unit values less Agreed statement of facts Los Angeles 
7.5% thereof, net pkd. Not stated 


Appraised unit values less Agreed statement of facts San Francisco 
7.5% thereof, net packed Transistor radios 


F.o.b. unit invoice prices plus | Agreed statement of facts San Francisco 


20% of difference between Crabmeat 
f.o.b. unit invoice prices and 
appraised values, net packed 
Appraised unit values less Agreed statement of facts 
7.5% thereof, net packed 


F.o.b. unit invoice prices plus | Agreed statement of facts 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values, net packed 

F.o.b. unit invoice prices plus | Agreed statement of facts 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values, net pkd. 

F.o.b. unit invoice prices plus |Agreed statement of facts 
20% of difference between 
f.o.b. unit prices and 
appraised values 

F.o.b. unit invoice prices plus | Agreed statement of facts 
20% of difference between 
f.0.b. unit invoice prices and 
appraised values, net 
packed. 
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V87/179 


V87/180 


V87/181 


V87/182 


V87/183 


V87/184 


V87/185 


V87/186 


V87/187 


87/188 


V87/189 


V87/190 


V87/191 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Watson, J. 
May 14, 1987 


Englishtown Int’! 


Frank P. Dow Co. 


Bert Friedberg 


George S. Bush Co. 


Harold Leonard & Co. 


J.B. Kless & Co. 


J.B. Kless & Co. 


Kalimar, Inc. 


Kay Sales Co. 


Kaysons Import Corp. 


Kaysons Import Corp. 


Kaysons Import Corp. 


M.J. Feldman 


Marshall Co. 


R65/18970 


R60/18330 


R63/2087 


R67/7000 


R66/2839 


R59/7427, etc. 


R60/326, etc. 


R61/4977 


R64/10845 


R63/15830 


R65/16676, 
ete. 


R61/12471 


May Department Stores | R59/3634 


Export value 
Export value 
Export value 


Export value 


Export value 
Export value 


Export value 


Export value 
Export value 
Export value 


Export value 


Export value 


Export value 


Export value 


Export value 





Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


F.0.b. unit invoice prices plus 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values 


Appraised unit values less 
7.5% thereof net pkd. 


Appraised unit values less 
7.5% thereof, net pkd. 


F.o.b. unit invoice prices plus 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values, net packed 


Appraised unit values less 7/ 
5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices plus 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values, net packed 

Appraised unit values less 
7.5% thereof, net packed 

F.o.b. unit invoice prices plus 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values net packed 

Appraised unit values less 
7.5% thereof, net packed 

Appraised unit values less 
7.5% thereof, net pkd. 


Agreed statement of facts 
Agreed statement of facts 
Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 
Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 
Agreed statement of facts 
Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Los Angeles 
Batteries 


Los Angeles 
Transistor radios 

San Francisco 
Transistor radios 


Longview 
Flatware 


Los Angeles 
Flatware 


San Francisco 
Transistor radios 

San Francisco 
Transistor radios 


Los Angeles 
Binoculars 

Portland 
Tuna 


Los Angeles 
Porcelain dinnerware 


Los Angeles 
Transistor radios 


Los Angeles 
Transistor radios 
San Francisco 
Transistor radios 


San Francisco 
Binoculars 
Los Angeles 
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ABSTRACTED VALUATI 


JUDGE & 
DECISION BASIS OF 
NUMBER DATE OF PLAINTIFF COURT NO. VALUATION 


DECISION 


V87/194 Watson, J. New Home Sewing R65/16381, Export value 
May 14, 1987 Machine etc. 


V87/195 Watson, J. Nichimen Co. R62/3577, etc. | Export value 
May 14, 1987 


V87/196 Watson, J. Nissho California Corp. |R61/171115 |Export value 
May 14, 1987 


V87/197 Watson, J. Nissho-Iwai American |84~-7-00925 Export value 
May 14, 1987 Corp. 


V87/198 Watson, J. Novelty Veiling Co. R59/11934 Export value 
May 14, 1987 


V87/199 Watson, J. Nozaki Associates R68/14006 Export value 
May 14, 1987 


V87/200 Watson, J. Overseas Merchandise | R63/8699, etc. | Export value 
May 14, 1987 Service 


V87/201 Watson, J. Sun Coast Merchandise | R60/19830 Export value 
May 14, 1987 Corp. 


V87/201 
cont’d 


V87/202 Watson, J. Technical Services, Inc. |R65/19315 Export value 
May 14, 1987 





Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof net packed 


At the total yen prices from 
the manufacturers to the 
parent company of the 
importer in Japan as 
specified for each involved 
entry 


Appraised values less 7.5% 
thereof 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices plus 
20% of difference between 
f.o.b. unit invoice prices and 


appraised values, net packed 


F.0.b. unit invoice prices plus 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values, for items 
marked “A” 


Appraised unit values less 


7.5% thereof, net packed, for 


items marked “B” 


Appraised unit values less 
7.5% thereof, net packed 


ON DECISIONS — Continued 


a HELD VALUE 


BASIS 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed state-of facts 


Agreed statement of facts 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


Los Angeles 
Sewing machine heads 


Los Angeles 
Transistor radios 

San Francisco 
Transistor radios 


Portland, Or. 
Glazed floor tile 


New York 
Silk scarves 


San Francisco 
Tuna fish 


Longview 
China tableware 


Los Angeles 
Transistor radios 
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Watson, J. United Silver & Cutlery | R60/2197 
May 14, 1987 ; 


Re, C.J. Chain Bike Corp. 75-6-01550, | Export value 
May 19, 1987 





F.o.b. unit invoice prices plus | Agreed statement of facts 
20% of difference between 
f.o.b. unit invoice prices and 
appraised values, for items 
marked “A” Appraised unit 
values less 7.5% thereof net 
packed, for items marked 
“RB” 
Appraised values shown on Agreed statement of facts 
entry papers less additions 
included to reflect currency 
revaluation 
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Decisions of the U.S. Court of 
Appeals for the Federal Circuit 


Timken Co. v. United States, 11 CIT ——, Slip Op. 87-45, dismissed, 
No. 87-1324 (Fed. Cir. May 26, 1987). 


Timken Co. v. United States, 11 CIT ——, Slip Op. 87-45, dismissed, 
No. 87-1325 (May 21, 1987). 


Nature’s Famrm Products, Inc. v. United States, 10 CIT ——, Slip 
Op. 86-108, aff'd, No. 87-1114 (June 2, 1987). 


Coastal States Marketing, Inc. v. United States, 10 CIT ——, Slip 
Op. 86-94, aff'd, No. 87-1061 (Fed. Cir. May 26, 1987). 


#U.S. G.P.O. 1987-181-118:40043 





Index 


Customs Bulletin and Decisions 
Vol. 21, No. 26, July 1, 1987 


U.S. Customs Service 
Treasury Decisions 


Foreign currencies: 

Daily rates for countries not on quarterly list: 
May 1, 1987 
May 4-8, 1987 
May 11-15, 1987 
May 18-22, 1987 
May 26-29, 1987 

Variance from quarterly rates: 
May 4-8, 1987 
May 12-15, 1987 
May 18-20, 1987 


U.S. Court of International Trade 


Slip Opinions 


National Pork Producers Council, v. United States 
United Mine Workers of America v. United States 
USC Corp. v. United States 

C.J. Van Houten & Zoon v. United States 


Abstracted Decisions 
Valuation 
CAFC-Related Decisions/Appeals 


Decisions of the U.S. Court of Appeals for the Federal Circuit 
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